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rw Afor Lieutenant Collonel Forbes,and John For- 
ty bes Writer in Edinburgh Agent for the late 
ny Regiment of $ir Fohn Hill at Fort-Willi- 
Eel AIM, — 
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han | ground to crave any Money ( under the cover of being the Remains of the Re- 
Utenn tention ) either trom the Licutenant-Collonel or Agent, ang that both of theny 
whichf . ought to be Aſſoilzied from the Complaint by all the Rules that can be called Law 
he Reg or right 6 caſon. | | > . CE 
oath} Tie Colionel & ſuch has Right to the Superplus of the Retention, for defraying the cons 
ſhes o tingencies of his Kegiment : Eſpecially being in Garifon at a Poſt where he was 1n ſome' 
efore# manner both a Civil and Military Governour, and ſuftaine@the Charge of botli with very nos 
firſt © tou: prodence and Loyelty, | | 


pon Tie Collonl Exerciſed his Right by Ordering this Money to be payed without any "_ 


ave ff ther Rule or Reſi7a1»t than his own. Diſcretion, But Bis Generoſtty and Indulgence in giving 


o nol 2 par! of it at tuch Occaſionras. be thought ſb to his Officers, ' would now be difforted by 
6 whi the Complainers ; So a> t9 Retaliat ibis Goodneſs with hg Loſs, ang the Damnage ofthe 
antzdl Licurcnant=Zollonel,. whoſe faithful Services and Expenſes for the common Intereſt, the' 


nt C& Such a Precedent would reach Numbers of other Perſons' under pretence that they had 
ery uh £9t Shares of the Retention: By which their would be a Foundation laid for the Captains: 
iratiof and their Szcceſſ ors againſt als. many Receivers, and their Repreſentetives,as would make up 


n ofa a new Regiment, 


Bur 25 theCollonel had not only the Sole Right, but likewiſe the Sole Adminiſtration 
of the Retention Money, as appears by his being the only Perſon who drew Orderson, 


| and gave Diſcharges to the Agent thereanent, ( the Copraivy everi when they got benevor 

' lences never having.given one ſingle Receipt ) . (6 the ſaid Collonel Imployed the Lieute- 

: nevt* Collonel on the publickBuſineſs; Save him his In#>vGiovs, Bxaminer! his reports and 

| Expenſes, approved his wanezement, ellowed bis Bills, ordered hit re-imburſement, and final- 

ly gave Diſcharges tothe Agent thereupon. Whence itis not poſhible even: in Imaginati- 

- i ” to meke ſuch a view of the matter as either the Lieutenant-Collonel or Agent can be reah-» 
ed, LIED | 

1} Tet the Gomplainers have been pleaſed to givein a ſpecial Claim to the Right Honourable 

j The Committic of Council, (to Whom the Afﬀair was'renlitted ) alledging that _ Ex- 

| A | CIEICENCE 


pla JF] T is manifeſt by what is Repreſented by the Collone!, that the ſaids Captains have no 
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1 Allan Cathcart,Captain Menzies and 


$.5 
creſcence of the Retention Money was not Divided as it ought, and was in uſe to be dang th! 
there being a great part thereof given to Licutenant-Collonel Forbes, whereof theſe at O! 
the Particulars, vi7, 1, In ihe account of Retention from April 1694, to April 169g If 
( recovered from the Agent ) there is ſtated per Bills advanced to the Licutcnavt Coligh PE 
nel 41o lib. 13. f, 3. d. Sterling. 2, From Aprit 1695, to April 1696, 229, lijf*4" 
10. |. 5, ds. Sterling : Aﬀter which the Words as per Keceipt are reſeatly r2zed, Þ) * 
From April 1696, to April 1697, 115. libs Sterling given to him, 4 From Ap$P"s 
1597, to April 1698, by Bills to Londir 720, lib. Sterling. 5- Ey two of the Book aule 
produced, the Ayent Charges hinſelf with the Lieutenant Golloi els monthly Payp!f . 
And then ſays,[iezy,3o. libs ro,&c. Which argues a fraudulent concealm« ntzfrom whengy 9 
they intend to conclude that theLieucenant Collonel ought to be Decerned to repeat,or thi" di 
Agent to make over again a ſecond Payment : _ But at the ſame time theſe Gentlemen fo $1915 
get the Licutenanc Collonels riding Poſt Four Thouſand Miles in rhe Regiments ferviceſ'© 
and advantages tothe: value of more as Five Thouſand Pounds ſterling obtained to thÞ#" L 
Regiment by bis Means ! However, Wy "IJ W 
It is Anſwered, that the ' Liettenznt Collonel and Agent ought to be AſoiiÞ*f 
zied by all the Lawd-warks of Law and Form, which our Predeceſſors have ſet for enſure$®” 
ing the Safety of the Leidges, In fo far as ers | 
Te All that canpoſlibly be Claimed by the Captains, is comprehended either under they, ©! 
ordinary Pay, or their pretence toa Share 11 the Retemtioy, Caſe 
Theic pay is fally Diſcharged both by themſclves and the Collone] » And 'the Collons '* 
el bas ever ſince the firſt Eftabliſhment Solly by himſelf given ample Diſcharges of the Reten®" 
tion tothe Agent: Which proceeded upon allowance of the Articles Deburſed to theP'?! 
Lieutenant Collonel, and conſequently includes likeways a Diſcharge to the. Liewtenan"©* 
CoDonel, beſides his ſeparat jnſtruQions which he has thereof, DN Fer 
Thcte Diſcharges are a Broſen Wall againſt which all Attacks are vain, and are an Herih 
cules Pillar beyond which none can go, till the Lords of Seſſion do Reduce them. For?/* 
by our Law a valid Writ, not labouring of an Intrinficel nufity muſt ill while it fandgh *"" 
take its effe#, ( eſpecially when there is no Ryot or Breach ofthe Peace can be pretend. }< 
ed anent it } ay and whileit be anulled by their Lordſhips, before whom Dyets not be! 
ing perremptor, His Majeſties Subjedts will get 8; and weans of Probation for Defence and re 
Support of their Rights. put 
It is not doubted, but if the Complainers had Informed their Lawyers of the Tenor ol 7 
theie Difcharges, whereby the Afﬀair reſolves purely into the Diſcharging of privat civils, 
Rights, they would-neyer bave preſumed to divert the Lords of His Majeſties moſt Ho-t. ! s 
nourable privy Council, from the greater and publick matters of the Nation, either withs © 
Complaint or Cowpt and Reckoning. For however Officers in time of War, or while they) 
ſand undizbanded, may have extraordinary Remeids that they may not bedrawn awayh 
from their Poſts; yettheſe Gentlemen having returned to their privat Stations, there iz 
no Law for exempting them from Common Rules ; eſpecially conſidering what they might 3 
have known the Conncils mind by their Lordſhips not allowing the Addrefles on the like #* 
accoumpt of the then Lord Lindſay, and Collonel Buchers Officers to be ſo much as inthe? Þ 
leaſt inſiſted upon, 8 
2. Suppole ( which is a great poftnlatim ) that the Collonels Right to grant theſe $ 
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Diſcharges were now to be canvaſſcd : His Kigkt to the Remains of the Retention at 5? 
the leaſt after the Incidents of the Regiment are Liſcharged, is fully Eſtabliſhed by the THe 
nature of the thing, by His Majefties Decifions, by the Councils Authority, by the Common wh 
uſage and cuſtom not only here but every where elſez and finally by the inextricable abſur- *-© 
dities that would follow in a contrary event, Neither are cheir any Specialities that can * 
diſtinguiſh the preſent caſe. 7 
The other Officers received all the Pay appointed to themby the Eſtabliſhment #br0ugh | ** 
#he hends of the Collonel; who drew Orders and Precepts for the ſame on the Agent: So = 
that whatſoever is not expreſy appointed to the Captains by the Eftabliſbment, C as br 
the Retentionis not ) Rewains with the Collonel, and he may retain it, and they have Pf 
no Titleto ſeek it. | p fi 
| The Common »ſage, even in this ſame Regiment, that all Orders for the Agents pay« ' , 
Ing of Money are given by the Collenel, that Accompts are made #o him, that Diſcharges be 
are taken frow him 5 That the Captains Diſcharges even of their ordinary Pay are pre- | 
ſented co him qua initru@Fions : And that the Captains do not ſomuch as grant either Di+,' 
charge or Receipt for Retention z yea, the Gratuities they got of it were payed inCaſh gh. | 


out Receipt : Lafily, that the Collonel Dilpenſed the Remains of Retention, withr,,, any | © 
Barr to his Inclingtions, as to times manner, or Perſons : are more than ſufficjear "7 = 


ces. : 


, 3 | . 178 . 
Jon k that what ever be beſtowed of the ſaid Money after the Services of the Regiment, was 

, iy Beneyolence. Os ; 
A. Fe Apts otherways, Coflonels and thoſe of the Leidger who deal with them would of 
6 8 neon be the moſt Miſerable» For preſently Caprains and their Heirs would not only 
* at the whole Retentions any time within go+ years from the Collonels and their Poſte» 
> li . But likewiſe, «»y ConjunR or confident Ferſon that got Money from them upon Pre- 
4» Spes on their Agents muſt ley down,uolefs they have keeped the InſiruGions of the onerous 
B, zuſe for what they Received. LE | | OR 
ook. John HilsCaptains themſelves have ipſo faFo acknowledged,and Homologate hisRight 
w/ accepting unequal Shares from him, and by grenting Bonds, whica a Man would ne- 
eng for hu own + as appears by the Inſtances tet down in the Condeſcendance of infiru- 
8:05 {ubjoyned to rhe Collonels Petition: As it is certain that while the Regiment ſtood, 
"00 e Complainers never dreamed of Challenging their want of ſormer years Shares, which 18a 
& & Defence againſt them when »it is Diſbanded. | PSTEENY 
than, Without further reaſoning on this Matter, it 11 known to the Lords of His Majeſties 
7 6 oft Honourable privy Cauncil, how His Sacred Maje:tic has always thus Determined, and 
\w their Lordſbips did Reje& the Petitions of the then Lord Lindſay, and Buchan: Oth- 
rs before-mentioneds | | RN = 

* But the Complainers knowing that they want ihingy mult invent Names and call their 
"Caſe a ſpeciality, Yetit js moſt certain that no Pail can cover it from Jultice. : 
ng: It 8 indeed pretended, that tho in the common caſe the Collonel may have the Retent'- 
” n, yet their honeſt Cullonel has abandoned his Right by his uſe and Cuſtom of Commu- 
en cating with thew, which is In(truged ſeripto by two ſeveral Writs, viz, * One in 
0 whereby he ſays in regard my QM-ers have been at great Expenſes jin Recruits af- 


a, tzr ſo many Draughts, andother copſid able Chargesin this Dear and unwholefomn place 


ar 


+ you are hercby Ordered,  ( viz. the Agent ” i to pay out the Sum of 1400 lib. 
Fol ſterling which.is in your Hands of Retention, according to an Agreement made concere 


"0 Ling the ſame, (At which time two of theſe Geatlemen were not Captains,and had they 
nd; been, it is preſ.mable, their Proportions of the ſaid Dividend had been but ſmall cons 


we” re enumerat in Collonel Hils Lerters,to my Lord High Chancellor,and my Lord Tewies, 
anc Þut both good Naturezand Manners makes the Lieutcoant-Collonel torbear Paeticulars, ) 
1 and Which O'der of Agreement, Major Forbes will give you ©. and on the Back thereof 
of Major Forbes ſays, you are to pay the withia written Sum, 200 lib, to the Cullonel, 
100 lib, to each Captain, except Stvert and Hunter, wboſe Shares are to be burdened 
0 with 20 libr. to Caplain Cethcart, and 20 libs. to Richardſon, &c. The other in 
® 1695, ſays I defire you to allow Lieutenant Collonel Hamiltoun, 50 lib. ſterling over 
3 209 above the 2co lib, allowed to himat the laſt Diviſion of the 1400 lib. ferling a- 


Ay F 
Wmong the Officers, &c 


 Butbefore moking particular Anſwers, the Complalners would be pleaſed to mind, 
"that the Collonel in the firſt part of the foreſaid order 1694, ſays, © That complaints were 
he # made to him, how ſeveral perſons who bad no right to draw upon,or meddle with the 
"Retention Money, do draw upon that Fond upon which he was cenſured 2s guilty of nc- 


(a ole@ in that which wasjeculier to bis poi? ; therefore he requires the Apent that he an. 
e ever no Bills, Orders, or make paymeuts of Money upon that Fond, but ſuch as come 
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þ £110 you from my ſelf under my own hand : with this aſſurance, that no other Bills or payments 
he 4 ſhould be allowed in CAccompr, After which follows the preciſe words above ſet down 
- +* anent the 2400 lib, 
,, Hence it js Anſwered, | , FR : 

W' rt, Thatthe alledgance is not inſtrufed, but further, the quite contrary 1s plainly pro- 
g + VE For the Collonel vouches his Right, .and that non without his /peczal order ſhall draw 
&* on, or get ary Money out of the Retention, Th:y accept of this Paper with this quality, ard 
i , can never approbat and reprobate the ſame Write, It bears that even the 1400 hb. was 
ba \ diſtribute upon a ſpecifick L,&ccompr, viz. Their Expences about that time in Recruits, 


i The Precept 1695, infavcurs of Hamilton, calls what he got an allowance: and the divi- 


BY 


. , onof the x40c {ib. likewiſe av allowance to the Officers, Which plainly implyes that it | 


ſ* was only a temporary and precarius grant, quoad iheſe p erticular Sums « eſpecially conſidering 

| thatit adds this ſhall be your warrand, withous frrther receipt. OR ON 

[. ' 2+ Itis a mechod of arguing that is indeed new (which isthe only ſpeciality in the c3ſe) 
oy Ft ; | he 
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nds1 ;idering the onerous Cauſe of the ſaid Gratuity,and che Complainers their deſerts, which 


(4 ) 


he thatdeals a part of hisexcreſcnt rents in ales. muft give the whole: And a weekly 
diy muſt be continued for ever: A given Horſe ( agaioſt theold Scots Proverb  muſf 
Jouked in the teeth, Gratifications which were always eſteemed to be $7rid7y imiypr 
muſe benceforth be Stretched beyond the fubjece gifted, yea beyond all bounds. Lib 
I:ty muir be frighted, by making it of el that a manhath, if he Jet out any indication 
his gen: rous mind. There muſt be no moreſuch a thing as theLawyets call res vere facult 
but 11 now muſt run tozece: fey and bonds: 3.T heſe papers do ſufficjentiy Interpret g| 
felves without any fuch comments as deftroyes the Text, For the agreement meutiong 
che orger 1634, 15 called an order of agreement, and expicſly referre] to be told by Ml / 
F:rbes, ana Major Forbes on the back - of the ſame Write tells and ſigns as is above refffsl + 
kcnted, Tre ON 8nd | 1 
There is another piece of new Lopick introduced by the Complainers, viz, The Agyll 
accomprt of the Retention 1693; is ducketed thuss *] Captain Jawes $Styayt being ord 
Cy the Collonel to reviſe the above-written Diſcharge, do ceritific that { have examined 
eAccumpt and credentials, exc. Au alſo the Collonel 11 a docket of the Accompt from 1 
to 1698, ſays. the above written Accompt being viewed by my Officers, and perule 
© nec arc ivund to be jult and are allowed by megErgothe Retention money belongs to: 
SOthcers, | | 
{ct is *nſwered, the conſequence is denyed, Ard otherwiſe a compter might put up 
Money in his Pocket , becauſe he is imployed by the maſter of the Morey to reviſe the 
compt. In a word the Collonel is a good man, alovernot only of a correſpondenceyl * 
twixt Fciends, but likew.fe of his own eaſe 2 and therefore it is no marvel, thar he tools = 
Officers zMicance inthat, as well as his other undoubtcdly peculiar buſineſs. Bur it's aff + 
monſtration, that theſe very things co prove the right te have been owned in the Coll 
in ſo far as, 1. The Officers had orders from him, 'and he thatdoes by another dc 
bimſclf. 2, The Write bears that they only viewed, but he alone allowed, Y- 
3, Suppoſe ( which is ſtill more and more ) that the Diſcharges were to be aſſaulted; 
the Cotlunels right not found to be gocd « yet neither Lieutenant Colllonel nor Agen@ 3 
be lyable, becauſe quoad the Agent he has made bore fide payment by bis Conſtituents off 
and as to the L'eutenznt Collonel. ſaxes recepit, he has got but what was due to him bylll - 
conſtituent, viz. The Collone}, and he neither did nor was obliged to enquire, out 
what part of his Dc bitors Eſtate( whither kis own pay or other effects)this Caſh did pro 
For clearing whrr: of, it may be cor fidered, that the common intereit of avavkind 
made this a principal in «li Nations, wobrlia non babent ſequelam . fluxile Moveables, ( 
eſpecially Money Jpaſſes wit? out any burden of the laſt Polſefſor, his perſonal chlidgmenth] 
commerce neceſ]zry betwixt man and man requires, that there be not Flood-pares opd 
to. Plcys fr repetition of Money pretended ro be wrongfully diſpoſed. This Money 
rot ſtamped with the wore (| Ketertion ) upon it » and whatever way the Colonel and 
gei-t might have cleared among themfelves, in placing Deburſments to one Accomp, rat 
than another: yet the Licutenant Collonel1s no ways concerned out of what Fond his] 
pences were furnilheds and it had been Impertinence in him tohave asked the Collonelf 
Queſtion, | SD 1 
- As this principel is founded in nature and necefity,ſo the other that qui ſua recipit isf 
obliged to refuund, Is ro 1: fs plain in Law : as has been lately cleared by the Lordsof $ 
on ina famous Dcecifion, upon a remit of Partiamedt, betwixt Hope of Kerſs. and Mul 
of Spot, But ſo itis that the Lieutenant Collore! was imployed by the Collonel, andy 
proven of him by repeated approbations under his hand herewith produced, which « 
bim inall the undertakings which be went about with ſo much fatigue, andeven fuperyill 
Expences out ofhis own Packet for the publick goods and conſequently he who fer 
on work was bound to pay bis Wages, and 'ſuch an honeſt malter did never fail tof 
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Its no ways to the purpoſe, that the Lieutenant Collonel might have done ſome of! 
own buſineſs in the ivtervels, but always withowt prejudice of theirs. Forno Senſe or R 

ſon can improbat any ſuch induſtery for a mans felf, when no other is indamaged by.it: 
bis imployer and CcFionel hasbeen fo far from thinking otherwiſe,that he has fully appt 

yen the Lieutenant Collonelsaithfa] diſcharging of his Truſt, & 

| 4. As to the particular condeſcendence, the Lieutenant Collonel and Agent are now 
concerned to wake any Anſwer thereto; becauſe they moſt humbly conceive that to 


three ſeparat grounds Letore repreſented, are more than ſufficient to exoner them withal 
entring to detail, * | ml 
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